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Claiming the Right to Health in Brazilian Courts:
the exclusion of the already excluded

Virgílio Afonso da Silva & Fernanda Vargas Terrazas*

Abstract: The aim of this paper is to empirically test a widespread belief among legal 
scholars in the area of social rights, namely  the one that claims  that courts are an 
alternative institutional voice for the poor, who are usually marginalized from the 
political process. According to this belief, judicial activity would be a way (often "a 
better way") to implement social rights such as the right to health, since both the rich 
and the poor have equal access to the courts. In order to test this belief, we analyzed 
the profile of plaintiffs who received favorable judicial decisions which grant them 
the right to specific medicine or medical treatment. As far as we could assess,  this 
belief has proved to be untrue.

I. INTRODUCTION

There are some widespread beliefs among Brazilian legal scholars, lawyers and judges concerning 

the implementation of the social and economic rights laid down in the constitution. The most 

important for the purposes of this paper is:  courts are an alternative institutional voice for the  

poor, who are usually marginalized from the political process.1,2 Although this assumption may - like 

every assumption - be true or false, there has been almost no research to demonstrate its truth or 

falsity. And the little existing research has not been carried out by legal scholars, for legal study 

in Brazil is almost always seen as a synonym for theoretical legal study.

However, since in the area of social and economic rights, protection of rights can only mean the 

real  implementation of such rights, if one wants to discuss this implementation as well as its 

* Virgílio Afonso da Silva is Full Professor of Law at the Department of Public Law at the University of São Paulo 
Law School (contact: vas@usp.br). Fernanda Vargas Terrazas is a postgraduate researcher at the University of São 
Paulo Law School (her research is financed with a scholarship of the State of São Paulo Research Foundation - 
Fapesp).

1 It goes without saying that such beliefs are not peculiar to Brazilian scholars. On the contrary, they are frequent 
arguments in every debate on social  and economic rights. See for instance Jonathan Feldman, 'Separation of 
Powers  and  Judicial  Review  of  Positive  Rights  Claims:  The  Role  of  State  Courts  in  an  Era  of  Positive 
Government',  Rutgers Law Journal 24 (1993), p. 1087: "When the positive rights of the poor are at stake, it is 
particularly unlikely that a legislature will impartially weigh its constitutional duty. [...] In such situations, the 
judiciary is clearly the branch best able to impartially interpret and enforce positive constitutional rights".

2 For examples of this kind of belief in judicial decisions of the State Court of São Paulo, see the decisions in the 
following cases: AI 291.732-5/8 (2002), AI 286.554.5/3 (2002), AI 291.816.5/1 (2002), AI 308.117-5/8-00 (2003), 
AI 306.778-5/9-00 (2003), AI 369.381-5/8-00 (2004), AI 375.351.5/0 (2004), AC 311.355-5/0-00 (2005). 
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effectiveness  and  justiciability,  this  cannot be undertaken without knowing what  real effects 

judicial  decisions  have  on public  policies,  and who are  those  who really benefit  from those 

decisions. This task requires empirical research and cannot be fulfilled through an exclusively 

theoretical study.

Therefore, in order to analyze whether the above mentioned belief is true for the social right to 

health in Brazil, we decided to carry out three kinds of empirical research linked to one another 

respectively: (1) an analysis of all decisions of the State Court of São Paulo involving plaintiffs 

requesting medicine for the treatment of hepatitis between 1998 and 2006; (2) a study of the 

impact of such decisions in the allocation of public resources within the governmental budget in 

the State of São Paulo; and (3) a survey on the beneficiaries of these decisions, in order to know 

their profiles. This paper shows the results of this last empirical research.

II. HYPOTHESIS

Contrary to the common belief mentioned above, our experiences always indicated that courts 

have  never  been  an institutional  voice  for  the  poor,  who are  marginalized  not  only  in  the 

political process, but also in access to the Judiciary. Thus, if the lower-class population has not 

full  access  to  courts  -  because  of financial  difficulty  in  accessing  the judicial  system -  it  was 

possible to formulate two interconnected hypotheses:

(1) Judicial decisions concerning the right to health benefit the most privileged above all;

(2) Courts are not an institutional voice for the poor (at least not a current one).

If these hypotheses are correct, this would mean that when courts decide in favor of plaintiffs 

who demand a specific medicine or medical treatment, they are not actually encouraging equality 

between rich and poor (by granting the latter access to the social goods from which they were 

excluded. On the contrary, these decisions rather benefit those who need less help.3

3 In order to avoid misunderstandings, it is important to stress that what is at stake is not a version of the debate  
"judicial activism vs. judicial restraint". That is to say that the confirmation or the rebuttal of our hypothesis 
have no necessary effects on this debate. Both judicial activism and restraint can foster both social inclusion and 
social exclusion, and demonstrating that one specific kind of activism has no positive effect on equality or social 
inclusion is not an argument against activism nor an argument for restraint. In any case, we do not engage in this 
debate.



III. METHODOLOGY

There were different ways to gather the necessary data for our purpose of analyzing the social-

economic profile of the beneficiaries of judicial decisions which grant the distribution of any 

kind  of  medicine  to  individuals.  We  started  with  an  analysis  of  the  files  of  the  judicial 

proceedings in the State Court of São Paulo, but we soon realized that they did not contain 

enough information for our purposes.4

We then opted to conduct a direct survey with the beneficiaries of those judicial decisions, for we 

believed that we could gather more information through this approach than by consulting the 

files  of  the  judicial  proceedings  or  even  the  databases  of  the  State  of  São  Paulo  Health 

Department. The information we were looking for - above all information related to income, 

education and housing - could be gathered only by a direct survey. And this direct survey was 

only possible due to the existence of a single place where all the beneficiaries of judicial decisions 

granting direct distribution of a specific medicine have to go to in order to pick up their drug. 

This place is called Farmácia de Ação Judicial ("Judicial Drugstore", hereafter: FAJ).

1. The FAJ

The  State  of  São  Paulo  Health  Department  created  an  office  where  plaintiffs  pick  up  the 

medicine given by a judicial decision. This was very useful for us, since every single member of 

our target population5 necessarily had to be in the same place finally once a month. The FAJ is 

not an independent administrative authority, and was created exclusively for logistical reasons.

2. Population

The population of our  research consists  of  every plaintiff  who obtained a  favorable  judicial 

decision against the State of São Paulo granting him or her the medicine demanded at a court 

located in the capital of the state (the city of São Paulo).

4 It is nevertheless possible to carry out empirical research only with the data found in such files. See for instance 
Fabiola Sulpino Vieira & Paola Zucchi, 'Distorções causadas pelas ações judiciais à política de medicamentos no 
Brasil', Revista de Saúde Pública 41 (2007): pp. 214-222.

5 Our target population consists of the plaintiffs who live in the city of São Paulo. People who live in other cities 
of the State pick up their medicines in the cities in which they live.



3. Questionnaire

The questions in the form used in the surveys were related to: (1) the age and gender of the 

beneficiary; (2) the medicine requested; (3) where the medical prescription was issued; (4) the 

source  of  information  through  which  the  person  interviewed  had  got  to  know  about  the 

possibility of filing a lawsuit demanding medicine; (5) who filed the lawsuit; (6) the frequency 

with which the beneficiary uses public hospitals; (7) his or her occupation; (8) the household 

income  (per  capita);  (9)  his  or  her  education  level;  (10)  information  about  housing  and 

neighborhood.

4. Surveys

The surveys were carried out for the period of a month (March 27th to April 26th, 2007). The 

decision for this  time span was based on the fact that the beneficiaries  have to collect their 

medicines  once  a  month.  Thus,  the  population  of  one  month  is  always  the  same  as  the 

subsequent months  and,  given that  the  surveys  cover  a  thirty-day span,  the initial  date  was 

irrelevant.

As a requirement of the ethics committee of the Health Department,  before each survey the 

purposes of our research were explained and the potential respondent was asked whether he or 

she agreed to be surveyed. If so, he or she had to sign a "term of consent". The survey began only 

after this term was signed.

IV. DATA

(A) Survey time span: March 27 th to April 26th, 2007.

(B) Persons served at the FAJ during this period (population): 3652

(C) Persons surveyed (sample) : 160

(D) Sample size: 4,38%



1. Basic data

In the following 12 tables, we present the basic results of our survey.

1.1. Gender

Gender Number %

Female 87 54.38%
Male 73 45.63%
Total 160 100%

1.2. Age

Age Number %

0-19 29 18.13%
20-39 31 19.38%
40-59 49 30.63%
over 60 51 31.88%
Total 160 100%

1.3. Origin of the medical prescription

Origin of the medical prescription Number %

Private hospital or clinic 97 60.63%
Regular public hospital 21 13.13%
Reference public hospital6 42 26.25%
Total 160 100%

6 We call "reference public hospitals" those public hospitals which are considered a "center of excellence" within 
the public service. Most of them are university hospitals or clinics.



1.4. Source of information about the possibility of filing a lawsuit

Source of information no. %

Private lawyer 3 1.81%
Public attorney 2 1.20%
Family / Friends 34 20.48%
Association / NGO 15 9.04%
Physician 92 55.42%
Other 20 12.05%
Total 166 100%

1.5. Who filed the lawsuit

Who filed the lawsuit no. %

Private lawyer 62 38.75%
Public attorney 49 30.63%
Association / NGO 34 21.25%
Other 15 9.38%
Total 160 100%

1.6. How many of the surveyed regularly use the services of the public health system

Uses the public health system? no. %

Yes 64 40.00%
No 96 60.00%
Total 160 100%

1.7. Occupation

Occupation no. %

Formal worker (registered worker) 27 16.88%
Informal (unregistered) worker 2 1.25%
Self-employed 20 12.50%
Civil servant 12 7.50%
Employer 4 2.50%
Pensioner 57 35.63%
Housewife 26 16.25%
Student 4 2.50%
Unemployed 5 3.13%
Others 3 1.88%
Total 160 100%



1.8. Household income

Household income (per capita)7 no. %

Less than 0.5 minimum wage 23 14.38%
From 0.5 to 1 minimum wage 21 13.13%
From 1 to 1.5 minimum wages 22 13.75%
From 1.5 to 3 minimum wages 35 21.88%
From 3 to 5 minimum wages 17 10.63%
More than 5 minimum wages 19 11.88%
Not informed 22 13.75%
Total 160 100%

1.9. Education

Education no. %

Elementary school (4th grade) 30 18.75%
Middle education (8th grade) 23 14.38%
High school 58 36.25%
Undergraduate study 40 25.00%
Postgraduate study 9 5.63%
Total 160 100%

1.10. Housing

Housing no. %

Owner occupied 96 60.00%
Owner occupied with mortgage or loan 18 11.25%
Rented 22 13.75%
House on Loan 24 15.00%
Other 0 0.00%
Total 160 100%

7 The legal minimum wage valid at the time of the surveys was BRL 350.00 (~USD 175.00).



1.11. How the surveyed classified his or her neighborhood

Neighborhood no. %

Middle class 79 49.38%
Lower middle class 33 20.63%
Lower class 33 20.63%
Upper class 3 1.88%
Slum 5 3.13%
No answer 7 4.38%
Total 160 100%

1.12. Medication requested8

Medication requested no. %

Oncology 32 20.00%
Arthritis 29 18.13%
Diabetes 38 23.75%
Heart diseases 7 4.38%
Diabetes/Heart diseases 10 6.25%
Osteoporosis 8 5.00%
Nursery goods 9 5.63%
Synages 5 3.13%
Others 22 13.75%
Total 160 100%

2. Crossing data

After a first analysis of all the information we gathered in our surveys, we decided to analyze the 

cases which involve demands for oncology drugs separately. This decision was justified for two 

main reasons,  which will  be further explored in sections V.3 and VI of this  paper:  (1) since 

oncology drugs are extremely expensive, we could assume that both the poor and the rich alike 

need help to buy them; (2) oncology drugs are medicines against a disease not related to variables 

like the socioeconomic condition of the patient, his or her access to information on health issues, 

his or her housing condition or to access to services like piped water supply or sewage. This was 

done because we expected the results of this narrowed sample to be more useful in order to test 

our hypotheses.

8 Some of the people surveyed demanded more than one kind of medicine. In these cases, we classified the demand 
according to the medicine the person considered the most important.



2.1. Household income of those surveyed who requested an oncology drug

Oncology drug no. %

Less than 0.5 minimum wage 2 6.25%
From 0.5 to 1 minimum wage 0 0%
From 1 to 1.5 minimum wages 4 12.5%
From 1.5 to 3 minimum wages 7 21.88%
From 3 to 5 minimum wages 6 18.75%
More than 5 minimum wages 8 25%
Not informed 4 12.5%
Total 32 100%

2.2. Origin of the medical prescription in the judicial demands for an oncology drug

Prescriptions for an oncology drug 
issued by

no. %

Private hospital or clinic 27 84.38%
Public hospital 1 3.13%
Reference public hospital 4 12.50%
Total 32 100%

2.3. Which drugs have been demanded in lawsuits filed by civil associations or an NGO

During the surveys, we noticed that the lawsuits filed by civil associations or NGOs were much 

more often related to medicines for certain diseases than to others. Therefore, we also decided to 

analyze these cases separately. A brief analysis of the results in the table below can be found in 

section V.2.

Civil Association / NGO no. %

Oncology 5 14.71%
Arthritis 23 67.65%
Diabetes 0 0.00%
Heart diseases 0 0.00%
Diabetes/Heart diseases 0 0.00%
Osteoporosis 0 0.00%
Nursery goods 0 0.00%
Synages 3 8.82%
Other 3 8.82%
Total 34 100%



V. ANALYSIS

1. Who benefits from the judicial decisions

One first important result of the survey9 is the conclusion that most of the medical prescriptions 

- 60.63% - used in the judicial demands were issued in a private hospital or clinic. This is a first 

piece  of  evidence  that  the  judicial  activity  concerning  the right  to  health especially  benefits 

people who can afford health insurance, since these are the ones who use the services of private 

hospitals  and clinics. That means that such judicial  decisions benefit the middle-class and the 

upper-middle-class above all or, at the most, workers employed in big companies, which usually 

provide health insurance for their employees. 

We are not unaware that more and more people in the lower classes have health insurance. One 

could therefore argue that our data are not conclusive, since it would be impossible to establish a 

solid connection between "having health insurance" and "belonging to the middle  or upper-

middle-class". Although this is partially true, it is also true that 40.8% of the inhabitants of the 

city of São Paulo still do not have health insurance.10 Hence, it is possible to suppose that the fact 

that one has or has not health insurance is still a good clue to his or her socioeconomic status.

Additionally,  if  one  considers  that  the  percentage  of  people  surveyed  whose  medical 

prescriptions  were  issued  by  physicians  in  private  hospitals  (60.63%)  is  very  similar  to  the 

percentage of people surveyed who do not usually use the services of public hospitals (60%),11 it 

becomes even clearer that these persons belong at least to the middle class and are not really 

poor. The services provided by public hospitals, in Brazil, are used above all by the lower classes 

of the population, with the very few exceptions of public hospitals that can be considered centers 

of excellence, especially those belonging to public universities. This also explains why there are 

more medical  prescriptions issued in such hospitals  (26.25%) than in regular public hospitals 

(13.13%), even though there are more of the latter in the city of São Paulo.

These  first  impressions  about  the  socioeconomic  status  of  our  research  population  will  be 

complemented with our analysis of the household income of those surveyed (section IV.3) and of 

other variables like education level and housing (section V).

9 See table in section IV.1.3.
10 Information available at the homepage of the  Brazilian Federal Commission for Complementary Health (p. 44): 

http://www.ans.gov.br/portal/upload/informacoesss/caderno_informaca_03_2007.pdf.
11 See table in section IV.1.6.



2. Who has filed lawsuits? Deconstructing the civil mobilization argument

Here, again, the percentage of "non-public actors" is very similar to those analyzed in section 1, 

above. The lawsuits of 60% of the persons surveyed were filed by a private lawyer, who had been 

hired  either  by  the  plaintiffs  themselves  (38.75%)  or  by  some  civil  association  or  NGO 

(21.25%).12

At first sight, one could imagine that the high number of suits filed by an association or an NGO 

indicates  that citizens are gradually joining together in civil associations or NGOs in order to 

fight for their right to health. But most of the individuals that affirmed that their demands were 

filed by an association or a NGO acknowledged either that they do not even know the name of 

the association, or that although they know its name, they did not know where it was located. 

Besides, they have not been asked to pay for the services of the associations which sponsored 

their demands and paid all the costs of the lawsuit.

Crossing  the  information concerning  the  lawsuits  filed  by associations  and  NGOs with  the 

information about the kind of drug which was demanded,13 it  was possible to detect that in 

67.65% of those lawsuits the plaintiffs requested drugs for rheumatoid arthritis. Coincidently (or 

not),  those  were  exactly  the  plaintiffs  who  could  not  even  inform  us  of  the  name  of  the 

association which helped them with the judicial demand. Although, on one hand, there is no 

conclusive evidence that such associations are sponsored by the pharmaceutical industry, it is 

hard to believe, on the other hand, that an independent association not only offers free help to 

citizens, but also pays all the costs of a lawsuit.

3. Household income, hospital, lawyer, and oncology drugs

There is quite a uniform distribution among the 6 categories concerning the household income 

(per capita) of those surveyed (although with a slightly higher concentration in the category "1.5 

to 3 minimum wages").14

This distribution across the 6 categories of income does not significantly differ from the general 

distribution of the population of the city of São Paulo in the same income categories.15 It is thus 

12 See table in section IV.1.5.
13 See table in section IV.2.3.
14 See table in section IV.1.8.
15 In the city of São Paulo, the classification based on household income is as follows: less than 0.5 minimum wage: 

8,89; from 0.5 to 1 minimum wages: 12,27;  from to 1.5 minimum wage: 12,60; from 1.5 to 3 minimum wage: 
25,35; from 3 to 5 minimum wage: 15,05; more than 5 minimum wage: 25,83. For detailed information on this 
issue, see www.seade.gov.br/produtos/msp/ren/ren2_001.xls.



possible to say that, if considered isolated from other data, the information about household 

income of the persons surveyed does not provide our research with anything really new.

Nevertheless, after crossing this information with other data, it was possible to clearly identify 

two distinct groups of plaintiffs.  The first  one consists  of people with a low income, whose 

medical prescriptions were issued at a regular public hospital, and whose lawsuit has been filed 

by a public attorney. People in this group have usually demanded simple nursery goods or less 

expensive drugs. The other group consists of persons with a higher household income, whose 

medical  prescription was issued at  a  private  hospital,  and whose lawsuit  has  been filed by a 

private lawyer. People of this second group have usually requested (very) expensive drugs.

A very good test for this division into two groups is provided by a separate analysis of the cases 

involving an oncology drug, which are usually extremely expensive. The global results of our 

research show that  60% of  the surveyed persons had medical  prescriptions  issued in private 

hospitals, but if we focus only in the cases involving oncology drugs, we realize that in those 

cases 84% of the prescriptions have been issued by private physicians.16

Moreover, the distribution according to the household income also changes.17 While the global 

results show a predominance of plaintiffs whose household incomes (per capita) were located 

somewhere between 1.5 and 3 minimum wages, the narrowed sample (only the oncology drug 

cases) shows a predominance of plaintiffs from the category "above 5 minimum wages". Only 

one of the people surveyed had a medical prescription for an oncology drug issued by a physician 

from a public and non-university hospital. However, he not only belongs to the category "3 to 5 

minimum wages",  but  has  also  declared  that  he  otherwise  never  uses  the  services  of  public 

hospitals.

4. Complementary remarks

First of all, and independently of any other variable, it is possible to argue that the people who 

benefit from a judicial decision granting them direct access to a certain drug through the FAJ 

may be considered privileged citizens, for they not only have access to medicines and treatments 

often not available to the users of the regular public health services, but also have the guarantee 

that  such  medicines  will  never  be  out  of  stock  (which  is  very  common  in  regular  public 

hospitals) because they are protected by a judicial decision.

16 See table in section IV.2.2.
17 Compare the tables in sections IV.1.8 and IV.2.1.



Moreover, as has been already mentioned, courts are - above all on economic grounds - very 

distant from the lower classes, in spite of the formal possibility of resorting to a public attorney. 

But, again, the ones who are already marginalized on economic grounds are often marginalized 

from access to information and are not aware of the possibility of bringing a demand before the 

courts for the medicine they need.18

Thus, it is possible to argue that there is a double marginalization: in the first place, although 

access to the Judiciary branch is  formally  open to every person, the lower classes are  often 

prevented from this access for economic reasons and due to lack of information; additionally, 

they are excluded from receiving the most modern and efficient medicine and medical treatment, 

which, in spite of being funded with public money, are accessible only to those who overcome 

the first hurdle, i.e., to those who have obtained access to the Judiciary.19

VI. CONCLUSION

As of a conclusion, we should return to the hypotheses formulated in section II of this paper. 

These hypotheses were an alternative view to the widespread belief stated in section I. This belief 

was: "courts are an alternative institutional voice for the poor, who are usually marginalized 

from the political process", and our hypotheses were: "(1) Judicial decisions concerning the right 

to health benefit the most privileged above all; (2) courts are not an institutional voice for the 

poor (at least not a current one)".

As  we  have  seen,  the  classification  based  on  the  household  income  (per  capita)  does  not 

substantially differ from the distribution of the whole of the population of the city of São Paulo. 

At first sight, one could assume that this would be an empirical rebuttal of our first hypothesis. 

However, we believe in the first place that such a simple comparison of household income leads 

18 However, there are some people who succeed in being part of this privileged group of plaintiffs even though 
they have no privileged economic status or previous access to information. These are the patients of university 
hospitals and are privileged due to pure luck, above all because they live close to such hospitals.

19 Actually, it would be possible to speak of a third marginalization, whose cause we are dealing with in another 
empirical study, already mentioned at the beginning of this paper (a study of the impact of the judicial decisions 
granting medicine to individuals in the allocation of public resources within the governmental budget in the 
State of São Paulo). This third marginalization could be summed up as follows: judicial decisions in the field of 
social rights imply the reallocation of scarce resources - that could be otherwise invested in collective and more 
consistent public policies - exclusively in favor of individuals who succeed in their judicial claims. In fact, in 2006 
those judicial decisions granting medicine to individuals implied the reallocation of BRL 65 million (~USD 32 
million) and attended approximately 3,600 people.  In the same year,  the State of  São Paulo spent BRL 817 
million (~USD 419 million) on the acquisition of expensive medicine and attended 280,000 people. In short: an 
individual who has a favorable judicial decision costs annually six times more than other individuals who use the 
services of medicine distribution in public hospitals in the state regularly.



to inconsistent results. Additionally, we also believe that crossing this information with other 

data gathered in the surveys will uphold our hypotheses.

A first reason for not thinking that the similarities between the patterns of our sample and the 

general patterns of household income in the city of São Paulo necessarily lead to the rebuttal of 

our first  hypothesis  is  the clear divide between the two groups of plaintiffs,  as  explained in 

section V.3: the first one consists of people with low income, with medical prescription from 

public hospitals, and whose lawsuit has been filed by a public attorney; the second group consists 

of persons with a higher household income, with medical prescription from a private hospital, 

and whose lawsuit has been filed by a private lawyer. People in the first group have usually 

demanded simple nursery goods or less expensive drugs; people in the second group have usually 

demanded (very) expensive drugs. 

A very good example of this divide was provided by narrowing our sample only to the cases 

involving the demand of an oncology drug. Since these drugs are extremely expensive, it would 

be possible to expect that the demand for oncology drugs should come from plaintiffs of any 

socioeconomic background - oncology drugs are expensive for everyone. But this was not the 

case. As a matter of fact, only 6.25% of the demands came from plaintiffs  with a household 

income (per capita) under 1 minimum wage, although 27.51% of our sample population were 

included in this income category. And although only 22.51% of our sample population belong to 

the category "over 3 minimum wage per capita household income", 43.75% of the demands for 

oncology drugs came from plaintiffs from this category. We believe that this crossed data may 

lead to a very important conclusion: whenever both poor and rich need help from the Judiciary, 

there is a clear advantage for the rich.20 

The second reason why we believe our first hypothesis has not been rebutted by our surveys lies 

in the fact that we think that "most privileged" cannot be understood exclusively in terms of 

household income. Privileged access to information (including medical and legal advice) is also a 

crucial variable, and this access is exponentially increased by other variables like access to better 

hospitals, to health insurance, to a higher level of formal education, to a private lawyer etc. If we 

take these variables into account, we will realize how far the profile of the plaintiffs who demand 

20 Of course it could be the case that the distribution of oncology drugs is concentrated within the category "over 3 
minimum wage per capita household income" because only people from this category demands this kind of drug. 
Unfortunately, we do not have enough data for testing this hypothesis. But even if we assume this alternative 
hypothesis to be true, this would not necessarily lead to the rebuttal of our original hypotheses, as we explain in 
the continuation of the text.



expensive medicines is from the general profile of the population of the city of São Paulo. In the 

table below, we compare three variables:21

Variable Our Sample Population 
(oncology drugs)

City of São Paulo

Education: university degree 50.01% less than 13,4%22

Health: private insurance23 84.38% 59.2%

If our conclusion about our first hypothesis is right, i.e., if the judicial decisions concerning the 

right to health benefit above all  the most privileged,  then it is plausible to suppose that our 

second hypothesis is also correct, i.e., that courts are not an institutional voice for the poor (at 

least not an  current one). The  justiciability of social rights, at least in our case study,  has not 

proved to be a way of democratization in the access to certain public services. On the contrary, 

the benefits of  such justiciability are mostly enjoyed by those who already have their interests 

considered in the political process and who simply use the Judiciary as an additional forum to 

better protect these interests.

However,  it  is  important  to  stress  that  we are  not  arguing  that  courts  treat  rich  and  poor 

differently (i.e., that the rich win more often than the poor). This is not what is meant - in our 

first hypothesis - by "judicial decisions concerning the right to health benefit the most privileged". 

Actually, since most of the cases brought before the courts are successful,24 it is possible to state - 

without affecting our hypotheses - that judges treat rich and poor  equally. But since access to 

courts presupposes financial resources as well as access to information, the Judiciary is still far 

away from being a institutional voice for the poor.25

21 Here again our sample population is narrowed to the cases in which an oncology drug has been demanded.
22 The data available about the education level of the population of São Paulo are unfortunately not conclusive, for 

they inform only the time of study (in years) but not the degrees obtained by the inhabitants of the city. Since 
only 13,4% studied 15 years or longer, we at least knew that the number of citizens with a university degree 
cannot be higher than this.  See ftp://ftp.ibge.gov.br/Indicadores_Sociais/Sintese_de_Indicadores_Sociais_2007/
Tabelas/Educacao.zip (table tab2_14.xls).

23 We assumed that every medical prescription issued by a private physician is related to a plaintiff who has private 
health insurance. Actually, it is possible to suppose that the number of people surveyed who have private health 
insurance is even higher, since some people have a medical prescription issued by a physician at a public hospital, 
but have nevertheless private insurance.

24 In our analysis of the cases involving plaintiffs who requested medicine for the treatment of hepatitis (mentioned 
in the introduction of this paper), 82.4% of the plaintiffs were successful and obtained the drug they requested.

25 This means that our hypotheses are not affected by the possibility that lower class plaintiffs succeed at slightly 
higher  rates  than upper  class  plaintiffs.  Due to  the high rate  of  general  success  (see  footnote  24),  the  ratio 
between demands presented and demands granted is not decisive. Even if every lower class plaintiff wins his or 
her demand and only 75% of the upper class plaintiffs win theirs, this does not alter the diagnosis that courts are 
currently no institutional voice for the poor, because what is decisive is who benefits from the allocation of 
resources implied by judicial decisions.



Moreover, during our research we were also able to reach other conclusions not directly related 

to our hypotheses (even though indirectly connected to them). The most important of these 

conclusions is the one related to the alleged mobilization of civil society. As far as we could see, 

this mobilization seems to be rather a strategy of the pharmaceutical industry, to take advantage 

of  the  large number  of  judicial  decisions  granting  individuals  a  right  to  receive  expensive 

medicines this industry produces.

As a final word, it is important to say that our conclusions in this research do not intend to have 

a normative character.  This means that,  at least in this  paper,  we did not seek to reach any 

conclusion about the role courts  should have when the right to health and the public policies 

related to it are at stake. Our goal was rather descriptive and limited to testing one of the many 

widespread  beliefs  in  this  area  empirically,  namely  the  one  that  claims  that  courts  are  an 

alternative institutional voice for the poor, who are marginalized from the political process. As 

far as we could see, at least in our case study, this belief is not true.
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